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Section 6906 of the Intelligence Reform and Terrorism Prevention Act of 2004, Pub. L.
No. 108-458, 118 Stat. 3638, 3773 ("the Act" or "IRTPA"), makes it a criminal offense for "any
person to knowingly produce, engineer, synthesize, acquire, transfer directly or indirectly,
receive, possess, import, export, or use, or possess and threaten to use, variola virus," 18 D.S.C.
§ 175c(a)(1) (Supp. V 2005), but exempts "conduct by, or under the authority of, the Secretary of
Health and Human Services," id. § 175c(a)(2). The statute defines "variola virus" as "a virus
that can cause human smallpox or any derivative of the variola major virus that contains more
than 85 percent of the gene sequence of the variola major virus or the variola minor virus." Id.
§ 175c(d). Violations are punishable by fines of up to $2,000,000 and imprisonment for 25 years
to life. See id. § 175c(c)(1).

You have requested our opinion regarding the scope of the statutory definition of "variola
virus." Specifically, you ask whether that definition encompasses other viruses in the
orthopoxvirus genus, such as cowpox and vaccinia, that occur naturally, generally affect animals
rather than humans, and are commonly used in medical and veterinary research, including the
development of smallpox vaccines. For the reasons set forth below, we conclude that section
175c does not apply to such orthopoxviruses, but rather only to viruses that cause smallpox or
are engineered, synthesized, or otherwise produced by human manipulation from the variola
major virus or its components.l

I.

The variola major and minor viruses cause smallpox, a highly contagious and often fatal
disease. Smallpox is classified by the Centers for Disease Control and Prevention ("CDC") as a

1 In addition to the views ofHHS on this question, we have received the views of the National Security
Division, the Criminal Division, the Department of Homeland Security, the Bureau ofIndustry and Security in the
Department of Commerce, and the Department of Agriculture, all of which agree with the conclusion we reach in
this opinion.




